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COMIMENTS: In the Matter of San Jacinto River Authority, Permit No- TX0054186'
Appeal No. NPDES 07-19
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IIA,VE RECEIVED THIS COMMIJNICA]'ION IN ERROR, Pt,EASE IM}TIEDI^TEI.Y NOTIFY US BYTELEPHONE" AND RETURN THE
ORIGTNAI, MESSAGE TO US AT 1'HE ASOVE ADDRESS VIA THE U.S. POS'IAL SERVICE. THANK YOU.

r In! r-{ i.:ur.-+ali^t/ Elaf irt.: P'.\r-hf.llP r. T, rutncand Pc



ol /2 i /20os 15:27 FA-N iLZ 472 I5_l_?_ _ LLoYD GoSSELTNK

r r l - i i iV i0
1 ' t  , :  i t  \. r , ,  i . .  . : ' , .

- Austin'Teds 78701' [ ;'.'i fer#&ne (5 rz) 322'seoo
Faeimile (5l2) 4724532

VIA FACSIMILE
& U.S. MAIL

12021233fr121

Llovd
ffi 

'Gosselink
f f i  A T T o R N E Y S  A T  L A w

Ms. KElisek's DiIEqt Line: (512) 322-5847
E{Dall lkalsek@lglaMrm'com

March 20, 200E

U.S. Environmental Ploteotion Agency
Glerk of the Board, Environmental Appeals Board
(MC 11038) - Ariel Rios Building
1200 Pennsylvania Avenue, NW.

',Washington, D.C. 20460-0001

Re: San Jacinto River Authority; NPDES Permit No' TX00541E6,
Appeal No. NPDESOT-19

Dear Clerk of the Board:

Enclosed please flnd the original and five copies of San Jacinto River Authority's
Response to an'd Motion for Clariioation of United States Environmental Protection
Rgehcy Region 6 Notification of Withdrawal of Portions of NPDES Permit; Objection to
Dismissal and Motion to Stay Proceedings.

Counsel for the San Jacinto River Authority

LJK:tKi
1 1 97/06/060920

Enclosure

cc: Certificate of Service
Mr- Reed Eichelberger
Mr. Don R. Sarich
Dr, PeggY Glass
Mr. Martin C. Rochelle
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ln re:

San Jacinto River Authority

NPDES Permit No. TX0054186
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BEFoRE THE ENvIRoNME&rAL APPEAT-S qo$g..--.
uNrTEd srares ENvlRoNMENirat- enorecrloN AGENCY .'i... ,ii:i'i:r,LS ii.-;',li

WASHINGTON' D.C.

NPDES Appeal No. 07-19

san Jacinto River Authority ('sJM), Petitioner in the above-referenced matier'

hereby files this response to Region 6 of theiU.S Environmental Protection Agency (the

',Region,)'s Notification of withdrawal of the ohallenged portions of sJRA's NPDES

Permit No. TX0054'186 (lhe *Permit') and accompanying memorandum filed March 14,

2008 (the "Response").1 In this Response,,SJM requests clarification of the specifc

issues and permit conditions the Region is withdrawing and proposing to modify and

moves that the Environmental Appeals Boartj ('EAB") order the Region to provide such

clarification before dismissing or staying thii appeal for the reasons disoussed below.

\"" ,*.**". *"-"","*tal Proteotion ngenJy negion 5 Notification of Withdrawal of Portions of
NPDES Peamit, executed March 13,2008 by r'l-rguel i. Flores, Director, Water Quality Protection Division,
EPA Region 6 ("Notification") and Memorandum in Support of Notific€tion of Withdrawal of Pofiions of
NPDES 

-Permit 
and Resoondenfs Motion to Disniiss as Moot Or In the Altemative for a Stay of

Proceedings filed March 14,2008 ("Memorandum"). l

t 1 97i 05/Dtd080320
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In addition, SJRA objests to dismissal of its Petition2 as moot and moves that the EAB

stay this appeal during.the Region's modification process'

I. NOTICE OF WITHDRAWAL

Afterseveralunopposedextensionsofitsdead|inetorespondtoSJM,sPetit ion'

the Region, rather than responding, has issued a notice of withdrawal of the contested

por t ignsofSJRA'spermi tpursuant to40C.F.R,s124.19(d) .TheRegionis tak ingthe

permit back for what sJRA believes is much needed modification. sJRA certainly is

encouraged and appreciates the Region's decision to withdraw and consider

modification of "the challenged permit terms in NPDES Permit No. TX0054186."3 As

noted in the Region's accompanying Memorandum, the Region has recognized that the

permit language fails to carry out the intent of the permit writer, that the permit writer

failed to consider available effluent data in setting permit conditions, and that the critical

' 
diluiion used in drafting the permit was incorrect.a The Memorandum also states that

the Region is withdrawing the remaining challenged portions of the permit, including the

E coli limit and the \l/hole Effluent Toxicity (WET) provisions to invite public commeni

"in the interests of administrative efficienoy."5 The Region's recognition of the need for

an opportunity for additional public comment is a departure from its previous position at

the time it was preparing the final permit that additional public comment was

unnecessary.6

' Petition for Review of NPDES Permit lssued by F,egion 6 on September 2E,2oo7 filed with EAB on
October 29, 2007 (the "Petition")
'Notif ication.

I Memorandum, p.3.
" ld.
t Sea letter from Claudia V. Hosch, Region 6 to Donald R. Sarich, SJRA dated March 12, 2007 attached
at Attachment A.

1 197/05/p1d080320 2
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TheRegion,swi thdrawalof theWETprov is ionsforaddi t iona|pub| iccomment

now after reviewing SJRA's Petition undersoores the important policy issues inherent in

i tspermi t t ingdecis ion in th iscaseandtheneedforrev iewbytheEAB.AstheRegion

proceedswiththemodificationProc€ss.theEABshou|densurethatthereisclaritywith

respecttothepermitcondit ionsthatarewithdrawnandthepolicyissuesthatwi||bethe

subjectofthisrenewedpub|iccommentperiod.|naddit ion,theEABshou|dstay'rather

than dismiss this aPPeal.

' '  
" '  r ' :41r' 

t l- NEED FoR cLARlFlcATloN

TheRegion,sNot i f i ca t ionandaccompany ingMemorandumdonotprov ide

enough specificrty with regard to the permit provisions it is withdrawing and modifoing'

In its Petition, SJRA challenged specific provisions of its Permit and listed these by

section, page and item number in its Petition. (See for examp|e Petition. Part lV. C. at

p. 26 listing provisions that include the "No Observed Effeots cOncentration" definition)'

ln the Memorandum, the Region provides a list of chatlenged permit conditions by

section and page number, but does nqt include the specific item numbers' SJRA is

unclear as to whether the Region intends to only withdraw and modify those specific

items listed in sJRA,s Petition, rather than entire pages as would appear from reading

the text of its Memorandum. (see for example, Memorandum at p.2 items 5 & 6 listing

. .Permi tPaf i | | ,sec t ionDpagesS- l l , , .eventhough.SJRAdidnotob jec t toa/ /o f the

provisions contained in pages 3-11). sJRA requests that the EAB order the Region to

orovide clarification of its Notification and confirm that it is only withdrawing and

modifiTing those specific permit conditions challenged by SJRA in its Petition' $uch

B oo 5/ot o

1197/061p1d0803?0
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clarification is necessary so that sJRA knows what specific permit provisions continue

to govemthe operation of its facility'7

The Memorandum is also unclear with regard to whether the Regio.n intends lo

withdrawandmodifuthepermitprovisionsimposingWET|imitsinSJRA'spermitforthe

reasons discussed in section lV.B of sJRA's Petition. section lV'B' of sJRA's Petition

discusses the errors underlying the Region's inclusion of wET limits'for lethality and

sublethality with a three-year compliance period. Such errors include the Region's
' - t l r

reversal of its previous determination regarding the legality of wET policy implemented

in Texas, the Region's disregard for Texas' evidentiary hearing process for permitting'

and the Region's misinterpretation of Texas' Sudace Waier Quality Standards' among

others.E The Memorandum, however, never references Section lV.B of SJM's Petition

in relation to these permit conditions (found at Permit Part l, Sectiqn A, Page 2), but

only the compliance schedule provisions at Part l, Section B. The Region should clariff

whether or not it is withdrawing and modifying the provisions imposing WET limiE as

discussed in Section lV.B of the Petition to provide a clear scope of the modrfication and

public comment prooess to be conducted as described in its Memorandum'

III- MOTION TO STAY PROCEEDINGS

Given the Region's recognition that addiuonal oonsideration and public input

needs to be provided, it is apparent that the appeal brought by SJRA in this case is

substantive and with merit. The Region's action confirms that this Petition laises

7 See 40 C,F.R. S$ 124.16 (providing that the effect of contested permit conditions are stayed during an
appeal to the EAB); 124.19(d) (providing that any podions of the permit which are not wiihdrawn or
-siayed continue io apply).
o Petiton, pgs. 15-25-

1197 )6,/DldoEO320 4
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important policy considerations necessitating review by the EAB' ln addition' SJRA

mayhavemanyofrhesameobjectionsandaigumentsafterthemodifioationProcessas

were raised in its Petition, and this appeal will continue.. Therefore, the EAB should stay

these proceedings rather than dismiss them as moot'

wherefore, premises considered, Petitioner respectfully requests the Board grani

this Motion and order the Region to oonfirm that it is only withdrawing and reconsidering

those specific permit conditions identified in the Petition. rather than whole pages, anO

that ii is also withdrawing and reconsidering the inclusion of WET limits in SJRA's Permit

for the reasons stated in Section lV. B. of SJRA's Petition. Finally' SJRA objects to

dismissal of its Petition as moot, and moves that the EAB stay this proceeding until the

Region's permit modification process is complete.

Respecttully submitted,

LLOYD GOSSELINK BLEVINS
ROCHELLE&TOWNSEND,PC

816 Congress Avenue. Suite 1900
Austin, Texas 78701
(512) 322-5800 (phone)

REN I(ALISEK

Attorneys for the San Jacinto River Authority

11S7l06/p|d080320
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I hereby certify that qn this 20u day of March'

served ufon ihomai David Gillespie, counsel for

AgencY, via f,acsimile'

Thomas David Gillespie
Assistant Regional Counsel, EPA Region 6
1445 Ross Avenue, Suite 1200
Dallas, Texas 7 5202-27 33

2008, a coPY ofthe foregoing was
ttre U.S Environmental Protection

I 1 S7l06/p|d080320
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UNITED STATES ENVIRONIT,{IENTAL TROTECTION AGENCY
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CERTIFIEDMAILIRETURNRECEIPTITEQUES]IED(70041160t|00303521113)

Soo laoiuto River Authority (SJRA)
Donsld R. Sarich' Division Manager
P-O- Btix 753?
The Wooillands, TX 773 87

Ro: Request for aPublic Hearing and Exteosiou of Pr$lic Coumcot Period' San laciuto

niuo artuoitv [i]nn l;wi.arands wastcwnrer Treahent Plant No. 1, TX0054186

Dear Mr. Sarich:

Thank pu for your lefter of F$nay r9, 2007' pnilding Tt-T:.":P 
draft pennit

and requesringbof;;;;.;; ;f rh.p'tii" *mmerriperiod anil a reguest for aPublic

hearing'

rhedraftpormitwaspubliclynoticedonDecefiiber?'2006'wilhcomnrentsdueby
January 8, 20o1. i" -iru* lilta pt*rU* 18, 2006, you asied for an extension of lhe publio

. eottrmontp".iod;Fa;;20,2OO7. Inthi*iequestsJRAcitcstheneodto'taiseall
reasonabty ascenainJte iss'es and subnit sll rea;onable asccrtainable argu'eots" as
justihcrtil" for tle extension. This request was granteil by EPA on January 4, 2007- In your

letter of February ts, zooz, sIRA reque.ted an esension io provide an^o_pporhxrity,to respond to

othor oommelrls. rlp,t r,"- p."ial a lo-rlay gublic comrueal period, followed by a 43{ay -
extensiooofthepJflic-#iJpcrioa. wotai*"n*u"protidedsoffuiartopportuityfor

.p'blio commenu ffr* CpA d*i} SJRA's request for anothcr extension of the public commatt

Perrgd,

SIRA also requested a public hearing on this draff Pefmit EPA regulations at 40 CFR

g124-r2 state thar ;#il;;r:tfii il"ra ,:pJu" heningwhon hcor she.find.s, on the basis of

icquests, a 
"idi*"iO-",8r; 

of public inter'est in a dma permi(s)" *JY-T-.fi" onlv psrtv to

conment on this lit;#;;itht-t'ly mcmber of tho Public to request a hearirg' Thus' EPA

fur<ts there is not a Ggotfi.; a"gttt of public interesf in the proposed drafi permit to warront

a Publii hearing.

I
Attichnent A

A o os /o1o
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. , BEG1ON 6
ri15 Ross ilvr,IrruE

DAuns, TEXAS.?9W'273X
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Ivlr. Donalil Saich
Page2

Should pu hwe any questioos, please fcel Aee- to contac't me at 214-665-6565 or Willie

l-e Chi"f .f iiu UpOeS 
-pcimirs 

and fot"iorf Sectio!" at (214) 665-8460, by fa:c at (214)

665-2191, or e-mail tt tane.willie@EPA'egv'

Siqiuely yours,

lt t]
I v/, rtra,[ a -
| . , . ' J - q - - -

C-laudia V. Hosch
Chi€f

V, {{o,L

NPDES P€rEits Braach

Lauren Kalisek
816 coqgress Ave" Suite 1900
AustinTX 78701


